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1.

Introduction
This Statement of Case has been prepared by the London Borough of Southwark (“the Council”)
in relation to two appeals:
i) APP/A5840/W/16/3164823, relating to application reference 16/AP/1232; and
ii) APP/A5840/Q/16/3166766, relating to application reference 16/AP/4051
.
Both appeals were lodged by Greendale Property Company Ltd (“the Appellant”).

2.

The Site

2.1

The planning application relates to the site of Dulwich Hamlet Football Club Stadium and
Greendale Playing Fields, at Dog Kennel Hill, London SE22 8BD (“the Site”).

2.2

The Site has an area of 4.7 hectares and includes the football club stadium and its related car
park, the Greendale artificial pitch, and the open space known as Greendale playing fields. The
stadium was constructed in the early 1990’s and consists of a grass pitch, a main stand
incorporating a club house, and a smaller covered stand to the south; the ground has a spectator
capacity of up to 3,000. The club house also includes a gym and squash courts.

2.3

Vehicular access to the site is via Edgar Kail Way; the road to the south of the stadium is closed
to vehicles with access controlled by the football club. The Greendale pedestrian and cycle route
runs to the south of the site, and links to the wider network of pedestrian and cycle routes to the
west.

2.4

The Greendale artificial pitch and playing fields are designated as ‘Metropolitan Open Land’
(MOL), and the stadium pitch is designated as ‘Other Open Space’ (OOS). The artificial pitch is
used for football training although it is in a poor state of repair. The playing fields are not formally
open for public use, although informal access is gained at various points where the boundary
fence has been torn down. There is an area of open space to the southwest of the site which falls
outside the application boundary and is used by a local school for outdoor sport.

2.5

To the north of the site is a large Sainsburys supermarket with a surface car park to its east and a
servicing and delivery yard to the south, adjacent to the application site. This store was built in the
early 1990’s under the same planning permission (00AP0400) which authorised the construction
of the football ground. The s106 agreement related to that permission also secured the delivery of
St Francis Park fronting Dog Kennel Hill.

2.6

The site is not in or adjacent to any conservation areas, and there are no Listed buildings on or
near to the site. The surrounding area includes open spaces around Greendale, an estate of 2
storey houses to the south (off Abbottswood Road), and a mix of flatted developments off Dog
Kennel Hill rising up to 5 storeys in height.

2.7

The Council will seek to agree with the Appellant a description of the Site, the area within which it
is situated and the site specific area designations. If it proves not possible to agree this
information, this will be provided in the proof of evidence of the Council’s witness(es).

3.

Planning Applications
In relation to appeal APP/A5840/W/16/3164823

3.1

On the 24 March 2016, an application was submitted in the name of Greendale Property
Company Ltd and registered under reference number 16AP1232. Following the provision of
additional information as requested by the Council, the application was made valid on 18 April
2016 and described as:Redevelopment of Dulwich Hamlet Football Stadium, including the demolition of existing
buildings, and land at Greendale, to provide:
- the erection of a new stadium with relocated playing pitch, two-storey clubhouse with
a Health and Fitness Club and stand, with capacity for 4000 spectators, a multi-use
games area (MUGA) and associated floodlighting;
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-

the erection of a series of buildings between three and six-storeys in height to provide
155 residential dwellings (7xstudio, 56x1 bed, 46x2 bed, 43x3 bed and 3x4 bed);
- associated car parking, cycle parking, refuse storage and access road;
- enhancements to existing open space at Green Dale Fields and the creation of a new
public linear park;
- the relocation of existing telecommunication equipment within the site.
3.2

The Council consulted with the Greater London Authority, statutory bodies including Sport
England and Natural England, internal specialists, amenity groups and local neighbours, and also
displayed notices around the site and in the local press. A large number of responses were
received and these will be referred to in the Councils evidence. The GLA issued its ‘Stage 1’
report to the Council on 27 June 2016.

3.3

Following the receipt of the Council’s “Issues Log” of comments relating to the application, the
applicant submitted further commentary on the scheme including an additional daylight and
sunlight report relating to the quality of the proposed flats. In response to the comments made by
Sport England, the plans for the stadium building were amended to include two squash courts at
basement level.

3.4

On 7 December 2016 the Council received notification that the applicant had submitted an appeal
against the Council’s failure to determine the application within the prescribed period.
In relation to appeal APP/A5840/Q/16/3166766

3.6

On 28 September 2016 the Council received a series of five applications, submitted by Greendale
Property Company Ltd requesting the discharge/deletion of clauses within the s106 agreement
made between the Council, Kings College and J Sainsburys on 16 October 1990. Although the
applicant had submitted separate application forms relating to each of the clauses it requested to
discharge, the Council took the view that it would be expedient, and much clearer in terms of
public understanding of the application, if the requests were registered as a single application.
The request was therefore registered under reference number 16AP4051 and made valid on 29
September. The application was publicised via notices on site and in the local press, and 49
responses were received. 48 of these were objections to the application, and one included
comments. A response was received from the Dulwich Hamlet Supporters Trust stating that
changes resulting in the loss of the obligations would pose a risk to the club and the recreational
land use. The Council will refer to these consultation responses in its evidence to the Inquiry.

3.7

On 24 November 2016, a report was approved under officers’ delegated powers authorising the
Council to refuse to agree the discharge of the clauses. The decision notice confirming this was
issued on the same date, and states that:1

The obligations contained within the S106 Agreement dated 16/10/1990 being Clauses
4(3), 7(3), 7(4), 8 and 10, which the applicant is seeking to discharge still serve a useful
planning purpose. These being:
- Clause 4(3) - the all weather pitch at Greendale Park has been constructed and
provided in accordance with the terms of the 1990 Agreement and it is still open to
the members of Dulwich Hamlet Football Club and others to make reasonable use of
the facilities.
- Clause 7(3) and 7(4) - Dulwich Hamlet Football Club is still in existence, has a licence
to use the Dulwich Hamlet Football Ground and still uses it.
- Clause 8 - Dulwich Hamlet Football Ground is still in use by Dulwich Hamlet Football
Club, the land is still being used for leisure and recreational purposes.
- Clause 10 - The all weather pitch and football ground have been constructed and are
still in use.
There are therefore no grounds upon which the authority may determine that the
obligations shall be discharged pursuant to S106A(6)(b).
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3.8

2

The useful planning purpose served by the obligations, being Clauses 4(3), 7(3), 7(4), 8
and 10 as contained within the S106 Agreement dated 16/10/1990, will not be served
equally well if they are modified by being discharged and so the statutory test in Section
106A(6)(c) is not met.

3

The planning obligations should continue to have effect without modification pursuant to
Section 106A(6)(a).

On 24 January 2017 the Council received notification that an appeal had been lodged against the
Council’s refusal to agree the discharge/deletion of these clauses.

4.

The Appeals

4.1

Given the scale of the development, the level of public interest, and the number of matters to be
considered, the Council agreed with the appellant that the appeals should be heard by way of a
Public Inquiry. Since the Inquiry will hear both co-joined appeals, this Statement of Case covers
both appeals.

5.

Planning History of Site

5.1

On 16 October 1990 planning permission was granted, subject to a s106 agreement, for the
redevelopment of the Kings College Sports Ground, Dulwich Hamlet Football Ground and
adjoining land at Dog Kennel Hill London SE22 for ‘The construction on the site of a retail store,
coffee shop, public open space, construction of a new football stadium, associated landscaping,
car parking, access road and caretakers bungalow’. This permission was implemented soon
afterwards resulting in the stadium in the form it stands today.

5.2

In March 2000 an application was made by Dulwich Hamlet Football Club to relocate the football
ground to the west adjacent to Greendale, and the erection of a DIY sore and garden centre. The
application was made in Outline, and names Homebase as the agent. The Council refused
planning permission, and a subsequent appeal was dismissed on 18 June 2003. The Council will
refer to the Inspectors decision letter in its evidence to the Inquiry.

5.3

In March 2007 an application was submitted for the continuation of the use of the Dulwich Hamlet
Football Club car park as a hand car wash operation, including retention of the canopy structure
and storage container. The Council refused planning permission in January 2008 and a
subsequent appeal was allowed in January 2009 following an Informal Hearing. The car wash
remains in operation on the site.

5.4

In November 2010 an application was submitted by DHPD Ltd to redevelop the car park and
carwash site to provide 60 flats in buildings up to 6 storeys in height. However, the applicant failed
to pay the required fee and the Council deemed the application to be invalid and in April 2011
treated the application as being withdrawn and no decision was issued.

5.5

In June 2011 a second application was submitted by DHPD Ltd to develop the car park site; the
application was eventually made valid in August 2011 following confirmation that the fee had been
paid. As originally submitted the application proposed 60 flats; this was subsequently amended to
55 flats in buildings up to 5 storeys in height. Following an officers’ recommendation that planning
permission should be refused, the applicant withdrew the application on 17 November 2011 and no
decision was issued.

5.6

In July 2011 a planning application was submitted by Dulwich Hamlet FC to develop new sports
and recreation facilities including pitches, a BMX track and clubhouse including spectator seats at
Greendale sports ground (Greendale playing fields). The application was made valid on 15
November 2011. Following public consultation, a large number of objections were received from
the public. Planning permission was refused under officers delegated powers on 14 February 2012.

5.7

The Council may refer to the Council’s decisions on these previous applications in its evidence to
the Inquiry.
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6.

Planning History of Adjoining Sites

6.1

There is no planning history on adjoining sites which is of direct relevance to these appeals.

7.

Planning Policies

7.1

The statutory development plan for the borough consists of the London Plan 2016, the Core
Strategy 2011 and the saved policies of the Southwark Plan 2007. The National Planning Policy
Framework 2012 is also a material consideration with significant weight.

7.2

The Council is currently preparing a new local plan, to be known as the New Southwark Plan. The
preparation of the New Southwark Plan has now reached the ‘Preferred Option’ stage (October
2015) and it is envisaged that by the time of the inquiry that the plan would have advanced to
‘Submission’ stage where weight should be afforded to the emerging policies.

7.3

The Preferred Option ‘Area visions and site allocations’ document dated February 2017 is currently
available for public consultation. Within this, the site of the stadium and car park are allocated as
site NSP38. The designation requires the retention of the pitch area as open space and indicates
that it could be possible to accommodate 30 homes on the car park site. The Council will update
the position in its evidence and rely on emerging policies if and as considered appropriate.

7.4

The following is a list of the policies which the Council considers relevant to the issues in these
appeals.

7.5

The relevant sections of the National Planning Policy Framework are:
Section 6: Delivering a wide choice of high quality homes
Section 7: Requiring good design
Section 8: Promoting healthy communities
Section 9: Protecting Green Belt Land
Section 10: Meeting the challenge of climate change, flooding and coastal change
Section 11: Conserving and enhancing the natural environment

7.6

The relevant policies of the London Plan 2016 are:
3.2 Improving health and addressing health inequalities
3.3 Increasing housing supply
3.4 Optimising housing potential
3.5 Quality and design of housing developments
3.6 Children and young people’s play and informal recreation facilities
3.8 Housing choice
3.9 Mixed and balanced communities
3.11 Affordable housing targets
3.12 Negotiating affordable housing on individual private residential and mixed use schemes
3.13 Affordable housing thresholds
3.16 Protection and enhancement of social infrastructure
3.19 Sports facilities
5.2 Minimising carbon dioxide emissions
5.3 Sustainable design and construction
5.7 Renewable energy
5.9 Over heating and cooling
5.10 Urban greening
5.11 Green roofs and development site environs
5.12 Flood risk management
5.13 Sustainable drainage
6.3 Assessing effects of development on transport capacity
6.9 Cycling
6.10 Walking
6.13 Parking
7.1 Lifetime Neighbourhoods
7.2 An inclusive environment
7.3 Designing out crime
7.4 Local character
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7.5 Public realm
7.6 Architecture
7.15 Reducing and managing noise
7.16 Green Belt
7.17 Metropolitan Open Land
7.18 Protecting open space and addressing deficiency
7.19 Biodiversity and access to nature
7.21 Trees and Woodlands
8.2 Planning obligations
8.3 Community Infrastructure levy
7.7

The relevant policies of the Core Strategy 2011 are:
SP1 - Sustainable Development
SP2 - Sustainable transport
SP4 - Places for learning, enjoyment and healthy lifestyles
SP5 - Providing new homes
SP6 - Homes for people on different incomes
SP7 - Family homes
SP11 – Open spaces and wildlife
SP12 - Design and conservation
SP13 - High environmental standards
SP14 - Implementation and delivery

7.8

The relevant policies of the saved Southwark Plan 2007 are:
2.1 Enhancement of Community Facilities
2.2 Provision of new Community Facilities
2.5 Planning Obligations
3.1 Environmental Effects
3.2 Protection of Amenity
3.3 Sustainability assessment
3.4 Energy efficiency
3.6 Air Quality
3.7 Waste reduction
3.8 Waste management
3.9 Water
3.11 Efficient use of land
3.12 Quality in Design
3.13 Urban Design
3.14 Designing out Crime
3.24 Telecommunications development
3.25 Metropolitan Open Land
3.27 Other Open Space
3.28 Biodiversity
4.2 Quality of Residential Accommodation
4.3 Mix of dwellings
4.4 Affordable housing
4.5 Wheelchair affordable housing
5.1 Locating Developments
5.2 Transport impacts
5.3 Walking and cycling
5.4 Public Transport Improvements
5.6 Car parking
5.7 Parking standards for disabled people and the mobility impaired

7.9

The relevant Southwark Supplementary Planning Documents that may be referred to by the
Council include:
Affordable Housing SPD (adopted 2008 and draft 2011)
Section 106 planning obligations and community infrastructure levy (CIL) SPD 2015
Residential design standards SPD 2011
2015 Technical Update to the Residential Design Standards (2011) SPD
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Development Viability SPD 2016
Sustainable Transport SPD 2010
Sustainable design and construction 2009
7.10

Other relevant Southwark guidance includes:
Open Spaces Strategy 2013

7.11

The relevant Mayor of London Supplementary Planning Documents that may be referred to by the
Council include:
Housing 2016
Sustainable Design and Construction 2014
Play and Informal Recreation 2012
Draft Affordable Housing and Viability (November 2016)

7.12

The Council will seek to agree with the Appellant a list of policies relevant to the Site and the
development and the weight to be attached. If it proves not possible to agree this information, this
will be provided in the proof of evidence of the Council’s witness(es).

7.13

The Council may refer to other new or emerging policies, documents or guidance which raise
relevant material considerations during the preparation of evidence or at Inquiry.

8.

Summary of Key Issues
In relation to Appeal APP/A5840/W/16/3164823
In relation to impact on Metropolitan Open Land

8.1

The Council will submit evidence to support its case that the development is inappropriate on land
designated as MOL. If the Council had been able to determine the application, it would have
refused permission for the following reason:
“The proposed football ground with its associated boundary treatment, terracing and floodlighting is
an inappropriate development which would fail to preserve the openness of the Metropolitan Open
Land (MOL) within which it would be located. Insufficient ‘Very special circumstances’ have been
demonstrated by the application to justify inappropriate development on MOL. As such it is contrary
to Policies 3.25 `Metropolitan Open Land' of the Saved Southwark Plan (2007), Strategic Policy 11
‘Open Spaces and Wildlife’ of the Core Strategy (2011) and Policy 7.17 ‘Metropolitan Open Land’
of the London Plan (2016)”.

8.2

The Council will refer to the presumption in the National Planning Policy Framework that
inappropriate development on Green Belt should not be permitted, and to the general
understanding that MOL in London should be accorded the same status and protection as Green
Belt land. The scale and nature of the proposed stadium, with its high and solid boundaries, would
unquestionably impact upon the open character of the open space, and obstruct the wide-ranging
views across the expanse of open fields. As such its impact would be markedly different to the
current artificial pitch which is only partially enclosed, and the boundary fences which do exist are
open mesh or palisade fencing which allow views through and across the green space. The
proposed stadium occupies a larger area of land than the artificial pitch, and extends further north
and south into the open area. The application drawings do not show the higher structures which
may be required behind each goal which would further interrupt the open views across Greendale
and from the pedestrian route to the south.

8.3

From within Greendale fields, a viewer can enjoy expansive views across the entire open area.
Whilst buildings are evident in the surrounding context, they are largely screened by trees and
shrubs on the boundaries. The fences are similarly screened and often imperceptible behind the
landscape. The encroachment of the stadium structures (and the taller housing blocks behind) will
have the effect of constraining and urbanising this view. The fields have a wild and overgrown
character, and whilst the neglect is evident it is this wild character that many of the local people
particularly value about Greendale. It is a key contributor to the diverse mix of types of open space
in Southwark. In its evidence the Council will refer to the very large number of objections from
organisations and residents who value this open space and support the Council’s objective of
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protecting the land as a green space with a focus on biodiversity. The Council’s evidence will
demonstrate the extent to which the stadium will impact on the open character of the MOL.
8.4

The ‘very special circumstances’ required by the NPPF to justify inappropriate development on
MOL have not been demonstrated in this case. The Council will submit evidence to support its view
that the relocation of the football stadium onto MOL would cause substantial harm to the openness
of MOL, contrary to policies in the London Plan, Southwark Plan and Core Strategy, and the impact
on the open land has not been justified by clear ‘very special circumstances’. The Appellant has
submitted that the development is necessary in order to safeguard a viable future for Dulwich
Hamlet Football Club. However, it has not clearly demonstrated that the financial circumstances of
the Club justify the scale of development being proposed, or that a less harmful form of
development could not adequately protect the long-term interests of the Club. The Council’s
evidence will draw on the conclusions of the 2003 appeal, in terms of the relative popularity and
success of the club then and now, and the conclusion of the Inspector at that time that the impact
on MOL could not be justified.
Development on Other Open Space

8.5

The Council will submit evidence to demonstrate that the development would not comply with
adopted policies relating to the protection of land designated as ‘Other Open Space’ (OOS). If the
Council had been able to determine the application, it would have refused planning permission for
the following reason:“The residential blocks and stadium building would be located on land designated as Other Open
Space (OOS). The development is not ancillary to the enjoyment of the OOS, is not small in scale,
would detract from the prevailing openness of the site and fails to positively contribute to the setting
and quality of the open space. Land of equivalent or better size and quality would not be secured
and the development would therefore be contrary to policy 3.27 ‘Other Open Space’ of the saved
Southwark Plan (2007), Strategic Policy 11 ‘Open Spaces and Wildlife’ of the Core Strategy (2011)
and Policy 7.18 ‘Protecting Open Space and Addressing Deficiency’ of the London Plan (2016)”.

8.6

The ‘Other Open Space’ designation is set out in the Southwark Plan, and covers the playing pitch
of the club, but not the stand, club house or car park areas. Saved Southwark Plan policy 3.27
states that planning permission will only be granted for small scale development which is ancillary
to the enjoyment of the open space, does not detract from the open character, and positively
contributes to the quality, setting and enhances public access. It goes on to say than development
could be permitted where land of equivalent or better size and quality is secured before
development commences.

8.7

The proposed development builds the main football stand, and new housing, on the land
designated as OOS. These structures could not be described as small scale or ancillary, and their
massing detracts from the open character of the area. The appellant suggests that the proposed
MUGA and the ‘linear park’ to the south would provide the required replacement open space.
However, this falls significantly short of the total area of the current playing pitch. Once the new
road and other service areas are omitted from the calculation, the open space would be reduced by
over 50%. The linear park could be an attractive feature, with enhanced biodiversity value, but
these benefits would not outweigh the significant reduction in total area provided as open space.
The existing Greendale route is safe and traffic-free, and is well-used by pedestrians and cyclists
accessing local schools, the supermarket and East Dulwich station. Although improvements to the
route would be welcomed, the Council will show that the potential ‘park’ role has been overstated
by the appellant, and the benefits do not outweigh the failure to comply with local policies seeking
to protect the overall area of open space.
Reduction in sports facilities

8.8

The site currently provides a full size turf football pitch, a full size artificial pitch, plus squash courts
and a gym within the clubhouse building. There are also dilapidated tennis courts to the north of
the artificial pitch, within Greendale Fields. The proposed scheme includes a new 3G artificial
playing pitch, a smaller MUGA games court, plus squash courts and a gym in the new club house.
Although the new facilities could be capable of a wider range and more intensive use, the total area
available as sports pitches has been significantly reduced. The current artificial pitch is badly worn
and lacks proper markings. It can be used only for casual play or training. The failure to maintain
the playing surface is the responsibility of DHFC who have had the lease on the pitch since 1994.
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This pitch has a total area around 8 times that of the proposed MUGA, and so could be capable of
supporting multiple users at any one time. The proposed MUGA, comprises a single court, and is
close to the new flats which may impact on the way, or the hours, it could be used.
8.9

If the Council had been able to determine the application, it would have refused planning
permission for the following reason:
“The proposed development would involve a reduction in sports facilities across the site. As such, it
would fail to contribute to the health and well-being of borough residents contrary to saved policies
2.1 ‘Enhancement of community facilities’ of the Southwark Plan 2007, Strategic policies 4 ‘Places
for learning, enjoyment and healthy lifestyles’ and 11 ‘Open spaces and wildlife’ of the Core
Strategy 2011, and Policy 3.19 ‘Sports facilities’ of the London Plan 2016.”

8.10

The Council will provide evidence to demonstrate that the reduction in sports facilities cannot be
justified based on the poor state of the existing facilities, which are the responsibility of the
appellant and their tenants. As the Inspector said in determining the 2003 appeal, a regime of
neglect is not a good argument in favour of redevelopment. If the Council is successful in regaining
the artificial pitch by terminating the lease to DHFC, then it will bring forward plans to regenerate
the site and make it available more widely.
Height, scale and massing of the residential development

8.11

The proposed development provides 155 flats in buildings up to 6 storeys in height. The site is
located in the Suburban Zone under the Southwark Core Strategy, where development is expected
to reflect the local character. The Southwark Plan defined the suburban zone as one which should
retain a more open character with larger gardens often associated with houses rather than flats. It
is the Council’s case that the housing development does not respond positively to its local
character and that the scale and arrangement of the blocks would be overbearing in views across
neighbouring open spaces. If the Council had been able to determine the application, it would have
refused planning permission for the following reason:“The proposed residential blocks, by reason of their height, scale and massing would result in an
overly dominant and visually intrusive development which would be out of character with the
prevailing built form of the locality. It would be overbearing when viewed from the adjacent open
spaces and appear as an alien form within the local townscape. It would therefore be contrary to
saved Policies 3.11 ‘Efficient Use of Land’, 3.12 ‘Quality in Design’, 3.13 ‘Urban Design’, and 3.27
‘Other Open Space’ of the Southwark Plan (2007), Strategic Policies 11 ‘Open spaces and wildlife’
and 12 ‘Design and Conservation’ of the Core Strategy (2011) and Policies 7.4 ‘Local Character’,
and 7.6 ‘Architecture’ of the London Plan (2016)”.

8.12

The Council will present evidence to demonstrate that the housing blocks do not positively
contribute to the local townscape, and whilst the townhouses lining the southern edge of the block
could be successful, the height, form, and singularity of the flatted blocks dominate views across
Greendale and St Francis Park. Where at present the long views are dominated by trees, the new
blocks would be much more prominent and give the site a highly urbanised character. Whilst in
some parts of the borough this form of development would be entirely appropriate, it has not taken
sufficient account of the special characteristics of the suburban location within which it would sit.
Affordable Housing

8.13

The delivery of affordable housing is a key objective of planning policy at national, regional and
local level, and the Council’s policies seek to ensure that every major housing development
maximises its contribution to the supply of affordable housing. The Core Strategy recognises that
viability will be an important consideration to ensure that developments remain deliverable, and so
all applications which do not provide a policy compliant level of affordable housing must justify this
through a robust viability assessment. The 2016 Development Viability SPD requires all
developments which would be expected to provide affordable housing to provide a viability
assessment. In order to ensure maximum transparency in the decision-making process, the
Council also requires an Executive Summary of the appraisal to be made available to the public at
the point the application is submitted, and the full appraisal to be made publically available before a
decision is made. The Council would expect the appellant to make available any information it
seeks to rely on in its case in order to allow interested parties to contribute to the Inquiry.
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8.14

This proposal would provide 16% affordable housing when measured by habitable rooms. This is
significantly below the 35% expected under Core Strategy policy 6, and the mix of affordable
homes does not include the social rented homes required by that policy. The appellant submitted a
viability appraisal with the application which was assessed on behalf of the Council by a valuation
expert. Following protracted negotiations and discussions between the parties, it is the conclusion
of the Council, who have obtained expert advice, that the scheme could support more affordable
housing than is being offered, whilst remaining viable and deliverable. Therefore, if the Council had
been able to determine the application, it would have refused planning permission for the following
reason:“The development fails to contribute the maximum reasonable amount of affordable housing to
meet the needs of the Borough, London and the UK as a whole. The development has not
demonstrated that it could not support the expected level of affordable housing whilst remaining
viable. It is therefore contrary to Policy 4.4 ‘Affordable Housing’ of the saved Southwark Plan
(2007), Strategic Policy 6 ‘Homes for people on different Incomes’ of the Core Strategy (2011) and
Policies 3.12 ‘Negotiating Affordable Housing on individual private residential and mixed use
schemes’ and 3.13 ‘Affordable Housing Thresholds’ of the London Plan (2016)”.

8.15

The Council will submit evidence that the assumptions made in the appellants’ appraisal cannot be
reasonably justified, including evidence related to benchmark land value, build costs and profit
levels. The Council will contend that, based on a reasonable level of costs and incomes, the
development, if permitted, ought to provide a greater amount of affordable housing.
Other matters

8.16

The scale and nature of the development raises a large number of issues and policy
considerations. Having assessed the application, the Council concluded that it would have refused
planning permission for the reasons set out above. However, if officers had been intending to
recommend that permission be granted, they would have expected to enter further negotiations on
other matters which, whilst not entirely acceptable in their current form, should be capable of being
made acceptable through minor revisions to the scheme, conditions, or obligations secured through
a s106 agreement. Therefore, the Council will continue to discuss these matters with the Appellant
in the pre-Inquiry period with the aim of agreeing a Statement of Common Ground, including
conditions, and terms of a s106 Undertaking.
Conclusion

8.17

The existing stadium and artificial pitch were provided under a planning permission and s106
agreement issued 1990 to develop a piece of open land which contained the previous Dulwich
Hamlet Stadium. The ground was completed in 1992, and compared to most lower league football
grounds is good quality, modern and despite years of neglect, not fundamentally unsound. The
Appellant suggests that redevelopment is necessary to give the club financial stability in the longer
term. The Council will seek to demonstrate that the condition of the club facilities, which are only 25
years old, do not warrant redevelopment as the only feasible option, and that better use of the
facilities, such as the gym, bar and squash courts, could improve revenues for the Club. The
circumstances of the Club do not qualify as ‘Very Special Circumstances’ which would justify
development which causes substantial harm by affecting the openness of MOL. The scale of the
housing development is not warranted in relation to the need to stabilise the Club.

8.18

The development fails to comply with a substantial number of adopted policies at local and regional
level, and the resulting harm to open space, sports provision, local character and views is
significant, and the failure to make an appropriate contribution to affordable housing is not justified.
The impact on open space, the poor quality of design in response to local character, and failure to
make a proper contribution to creating a mixed and balanced community result in a development
which could not be described as sustainable, and therefore fails under the key principle of the
NPPF. As such, the Council would respectfully request that the appeal be dismissed.
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In relation to appeal App/A5840/Q/16/3166766 .

9.1

The s106 agreement dated 16 October 1990 was intended to ensure that the benefits required to
mitigate the adverse impacts of the development on open space were secured, and that the long
term interests of Dulwich Hamlet Football Club were protected. The clauses stem from the
relocation of the football club to its new stadium within the development.
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9.2

Section 106A of the Town and Country Planning Act 1990 sets out that where a discharge of a
planning obligation is sought, the test is whether the clause or obligation no longer serves a useful
planning purpose. It is the Council’s case that each of the clauses which are the subject of this
appeal remain relevant, necessary, and continue to serve a ‘useful purpose’. The Council will
present evidence that:In relation to clause 4 (3), that the Club and other users, as appropriate, still make use, or could
benefit from making use of the facilities, and this position has not changed since the obligation was
agreed.

9.3

In relation to Clause 7 (3) which protects the use of the land for sporting, educational or
recreational purposes in the event that Dulwich Hamlet Football Club ceases to exist, given the
pressing need for sports facilities to serve Southwark and London’s growing population, this
obligation does continue to serve a useful purpose. The Council will demonstrate that the impact of
this clause is consistent with adopted policies in the London Plan and Southwark Core Strategy
which protect sports facilities. Clause 7 (4) is linked to Clause 7 (3) and so if Clause 7 (3) remains
intact than it follows that Clause 7 (4) would continue to be necessary and relevant.

9.4

In relation to Clause 8 which restricts use of the Football Ground to leisure or recreational or
educational purposes, since DHFC still occupy the facilities, and in the absence of any replacement
facility being agreed the clause is still necessary to protect the club’s interests.

9.5

Clause 10 makes the changing facilities within the Club available to those using the all-weather
pitch, at times and days to be agreed between the parties. This clause would maximise the usage
of the all-weather pitch, which has no dedicated facilities of its own. Use of the pitch is limited due
to its state of repair, but it is important for the future use of the pitch that its access to changing and
toilet facilities is maintained. The Council will contend that this clause continues to serve a useful
purpose.

9.6

The appellant suggests in the Statement of Case that the obligations do not serve a useful purpose
because they prevent implementation of a development. It is the Council’s case that it is premature
to consider any discharge or removal of any of these clauses whilst the Club remains at the
existing stadium. Only in the event that a new ground and stadium were permitted and completed
would these clauses cease serving a useful planning purpose. Since it is the Councils case that the
appeal relating to the redevelopment of the stadium should be dismissed, it follows that the clauses
should remain in force.
Conclusion

9.7

The 1990 s106 agreement was designed to safeguard the future use and availability of the sports
facilities provided under that development. It also sought to protect the position of the football club,
who were being relocated to a new stadium. The Club remains in occupation, and the facilities
remain in place, and the need for them has not diminished over time. The clauses therefore
continue to serve a useful planning purpose. It is the Council’s firm view that the discharge or
deletion of these clauses is entirely inappropriate, and therefore would respectfully request that the
appeal be dismissed.
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Documents:•
•
•
•
•
•

The National Planning Policy Framework 2012 (as amended)
The London Plan 2016
The Southwark Core Strategy 2011
Saved policies of The Southwark Plan 2007
Secretary of State Direction on Saved Southwark Plan policies July 2010
The New Southwark Plan Preferred Option 2015 and Area visions and site allocations
February 2017
• Relevant Southwark Supplementary Planning Guidance/Documents including:
Affordable Housing SPD (adopted 2008 and draft 2011)
Section 106 planning obligations and community infrastructure levy SPD 2015
Residential design standards SPD 2011
2015 Technical Update to the Residential Design Standards (2011) SPD
Development Viability SPD 2016
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Sustainable Transport SPD 2010
• Other Southwark Guidance including:
Open Spaces Strategy 2013
• Relevant Greater London Authority Supplementary Planning Guidance/Documents
including:
Housing 2016
Sustainable Design and Construction 2014
Play and Informal Recreation 2012
Draft affordable housing and viability SPD 2016
• Other documents that may be referred to include:
• Planning application documents submitted under 16/AP/1232 and 16AP4051 and preapplication documents
• Consultation responses received on the planning applications
rd
• 3 Party comments received in relation to the appeals
• Photographs of the appeal site and immediate surroundings
• Proofs of evidence from Council officers and agents in support of the Council’s case
• Inspectors decision letter dated June 2003 relating to appeal APP/A5840/A/02/1098655
(application 00AP0400)
The Council intends to refer to the above documents as part of Proof(s) of Evidence prepared by the
Council’s Officer(s) and/or appointed agents. The Council reserves the right to refer to other documents as
necessary at the inquiry.
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